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SPRINT COMMUNICATIONS COMPANY L.P.'S
BRIEF REGARDING PUBLIC INTEREST

INTRODUCTION
Qwest’s application for in-region, interLATA authority is premature and not in Arizona's
public interest for at least four reasons. First, the evidence shows that Qwest faces no

substantial, irreversible competition from CLECs for local services in this state. Second, Qwest's

past anticompetitive behavior shows that its entry into the interLATA market likely would
reduce competition, erode service quality, and artificially inflate prices for both local and long-
distance services. Third, Qwest's mere promise of a Performance Assurance Plan is not

sufficient to address its market power and anticompetitive behavior. Fourth, as a prerequisite for




271 approval and effective competition in Arizona, the Commission must establish permanent
TELRIC-based pricing for UNEs, collocation, and other wholesale services for Qwest.
I Qwest Faces No Substantial, Irreversible Competition In Arizona.

Qwest cannot satisfy its burden to show that its interLATA authorization would be
“consistent with the public interest, convenience, and necessity.” 47 U.S.C. § 271(d)(3)(C).
According to the FCC, compliance with the 14-point checklist alone is not sufficient to satisfy
this public interest requirement:

In making our public interest assessment, we cannot conclude that compliance

with the checklist alone is sufficient to open a BOC’s local telecommunications

markets to competition. If we were to adopt such a conclusion, BOC entry into

the in-region interLATA services market would always be consistent with the

public interest requirement whenever a BOC has implemented the competitive

checklist.  Such an approach would effectively read the public interest

requirement out of the statute, contrary to the plain language of section 271, basic
principles of statutory construction, and sound public policy.!

Thus, as the FCC repeatedly has confirmed, “the public interest requirement is independent of
the statutory checklist and, under normal canons of statutory construction, requires an

independent determination.” It requires the Commission “to review the circumstances presented

" In the Matter of the Application of Ameritech Michigan Pursuant to Section 271 of the
Communications Act of 1934, as Amended, to Provide In-Region InterLATA Services in
Michigan, 12 FCC Red 20,543, § 389 (1997) ("Michigan 271 Order").

2 In the Matter of the Joint Application by SBC Communications, Inc., Southwestern Bell
Telephone Company, and Southwestern Bell Communications Services, Inc. d/b/a Southwestern
Bell Long Distance for Provision of In-Region InterLATA Services in Kansas and Oklahoma,
2001 FCC LEXIS 1202, § 267 (2001) ("Kansas-Oklahoma 271 Order"); see also In the Matter of
the Application by SBC Communications Inc., Southwestern Bell Telephone Company, and
Southwestern Bell Communications Services, Inc. d/b/a Southwestern Bell Long Distance,
Pursuant to Section 271 of the Telecommunications Act of 1996 to Provide In-Region InterLATA
Services in Texas, 15 FCC Red 18,354 § 417 (2000); In the Matter of the Application by Bell
Atlantic New York for Authorization Under Section 271 of the Communications Act to Provide
In-Region InterLATA Service in the State of New York, 15 FCC Red 3953, § 423 (1999) ("New
York 271 Order").




by the applications to ensure that no other relevant factors exist that would frustrate the

congressional intent that markets be open.” In short, the essence of the public interest inquiry is
for the Commission to determine whether, notwithstanding checklist compliance, the BOC
applicant’s local markets are irreversibly open to competition.

That plainly is not the case with Qwest's local Arizona markets. Competition in the
residential sector is very limited (Ex. 7-ATT-2, Rasher Aff. 99 53-59, at 21-24). Qwest Witness
Mr. Teitzel’s data is old and fails to account for all of the CLEC and DLEC failures in the last
year. (See Ex. 7-ATT-2, Rasher Aff. § 60, at 24; Ex. 7-WCOM-1, Price Direct at 19.) Contrary
to Mr. Teitzel’s suggestion, recent failures of CLECs and DLECs are not primarily attributable to
the general market downturn and reduction in venture capital. (See Ex. 7-Qwest-17, Teitzel
Rebuttal at 19.) If that were the case, BOCs like Qwest and SBC would have similar trouble
attracting capital. But the RBOC’s performance in the financial markets has far surpassed that of
the CLECs, DLECs, and IXCs. (Ex. 7-WCOM-1, Price Direct at 19-20.) The most logical
explanation of this contrast in market performance is that investors now perceive (correctly) that
the BOCs' monopoly over the essential facilities that provide access to retail customers has given
them a rock-solid competitive advantage over their wholesale customers (and erstwhile retail
competitors) despite the protections of the 1996 Act. The rash of CLEC and DLEC
bankruptcies, the reduced financial strength of the IXCs, and the inability (or refusal) of the
BOCs to compete in each other's local markets also bode ill for the future of local competition in

Arizona. (/d. at 18-23.)

3 Kansas-Oklahoma 271 Order § 267, see also New York 271 Order 9 423.



11. Qwest's Anticompetitive Behavior Likely Would Harm The Local And Long-
Distance Markets In The Future.

Even if there were some prospects for future competition in the local Arizona markets,
the Commission can have no confidence that Qwest would work to preserve that competition.
Whether a BOC has cooperated in opening its local market to competition is another factor the
FCC takes into account in determining whether the local market is or will remain open to
competition:

Furthermore, we would be interested in evidence that a BOC applicant has

engaged in discriminatory or other anticompetitive conduct, or failed to comply

with state and federal telecommunications regulations. Because the success of the
market opening provisions of the 1996 Act depend, to a large extent, on the
cooperation of incumbent LECs, including the BOCs, with new entrants and good

faith compliance by such LECs with their statutory obligations, evidence that a

BOC has engaged in a pattern of discriminatory conduct or disobeying federal and

state telecommunications regulations would tend to undermine our confidence

that the BOC’s local market is, or will remain, open to competition once the BOC
has received interLATA authority.*

In this case, the wealth of evidence that Qwest has both (1) disobeyed federal and state
telecommunications regulations and (2) engaged in anticompetitive conduct should undermine
this Commission's confidence that Qwest's local markets would or could remain open to

competition.’

* Michigan 271 Order 9 397 (citation omitted).

7 Ms. Rasher and Mr. Price both testified to Qwest's pattern of violating Section 271 and
applicable state law and engaging in anticompetitive conduct throughout its region. (See Ex. 7-
ATT-2, Rasher Aff. at 13-21; Ex. 7-WCOM-1, Price Direct at 37-45.) Mr. Teitzel's response
that such anticompetitive conduct is beyond the scope of this proceeding is at odds with the
FCC's teaching that it helps answer the question whether a BOC's markets are or will remain
open. (See Ex. 7-Qwest-17, Teitzel Rebuttal at 12; id. at 18-19.) As Mr. Price testified,

Qwest’s historic pattern of treating its wholesale customers as second class
citizens can hardly be reconciled with the notion that Qwest’s local
telecommunications market in Arizona is irreversibly open to competition. The
image that appears in the crystal ball is of a Qwest continuing to exercise a tight




That same evidence should undermine the Commission's confidence that Qwest would
refrain from anticompetitive behavior in the interLATA market, where its control of access to
retail customers and ability to easily bundle services would provide it with an excellent
opportunity to squeeze out its long-distance competitors. Don Price, who testified for
WorldCom, offered a good example of how Qwest might do that. According to Mr. Price, Qwest
has provided WorldCom and other IXCs with woefully insufficient direct access to customers.
(Ex. 7-WCOM-1, Price Direct at 50-59.) If Qwest were permitted to enter the interLATA
market, it would have even less incentive to provide IXCs with adequate access service, since

Qwest would be competing with IXCs to sell long distance to the same customers. (/d. at 59.)

III. Qwest's Mere Promise of A Performance Assurance Plan Is Not Sufficient.

In an effort to show that it will continue to meet its § 271 obligations after entering the
long distance market, Qwest has promised to enter into a Performance Assurance Plan (PAP).
Because there has been no Commission ruling regarding Qwest’s proposal for a PAP, it is
premature to determine whether Qwest's application is in Arizona's public interest. Until the
promised plan has been reviewed, considered, and finalized, there can be no assurance that the
plan will be sufficient to ensure that Qwest meets its obligations if and when it enters the long-

distance market.

grip on the Arizona local telecommunications market. Furthermore, it is an image
of a Qwest that will utilize its market power in local telecommunications to
disadvantage competitors in both the emerging broadband market and in the
already competitive long distance market. (Ex. 7-WCOM-1, Price at 46.)



IV.  Permanent UNE and Other Wholesale Prices Must Be Established Before the ACC
Can Deem Qwest’s § 271 Application in Compliance with the Public Interest.

Qwest’s compliance with the public interest requirements under the Act must be deemed
premature until final UNE and wholesale pricing is established. Although this Commission has
an open docket to investigate Qwest’s wholesale costs, this inquiry is by no means complete. In
fact, although Phase II, which involves the recently completed hearings on UNEs, loops, line
conditioning, and collocation costs, is coming to a close with reply briefs due this Friday, the
Commission must still hold hearings on switching cost, which is scheduled for another phase of
this proceeding. Absent permanent pricing for these essential services for retail competition in
Arizona, just and reasonable rates will elude competitive service providers, which will only serve
to further impede competition in Arizona as CLECs and DLECs are faced with significant

barriers to entry.

CONCLUSION

For the reasons discussed above, Qwest has not demonstrated that it meets the public

interest requirements of § 271.

Dated this / 7 fA day of September 2001 at San Francisco, California.

Eric S. Heath, Esq.
Sprint Communications Company L.P.

100 Spear Street, Suite 930

San Francisco, CA 94105

Telephone:  415-371-7179

Facsimile: 415-371-7186

email: eric.s.heath@mail.sprint.com
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